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Re:  Requcst of the Village of Croton-on-Hudson for Permission to File an Amicus
Reply Brief in the Appeal of Millennium Pipeline Company, L.P.

Dear Mr. Gleaves:

On behalf of the Village of Croton-on-Hudson, New York (“Villuge™), we are writing to
respecttully request that the Secrctary of Commerce (“Sceretary™) grant the Village permission
to file an amicus reply brief in the appeal of the Millennium Pipelinc Company, L.P.
(“Millennium™). We also request the Sccretary rcview this request on an cxpedited basis and
notify us of its decision as early as possible prior to the close of the public comment period on
January &, 2003.

Pcrmitting the Village tw file an amicus reply brief is consistent with past practice and
with the Sceretary's previous letter granting the Village amicus status for the purpose of filing an
initia} brief in this proceeding.! In particular, we note that in that letter, the Secretary informed
us that “[i}f 1t chooscs, the Village may seek subsequent permission to file a reply bricf as an
amicus when the time is appropriate.” As such, we sec this request as an uncontroversial ong,
but nonctheless offcr the following rationales.

As Tecognized by the Sceretary in that prior decision, granting the Village the ability to
participate in this appeal as an amicus is appropriate in light of the Village™s uniquc access 10
information regarding factual and lcgal issues germane to this proceeding. Granting the Village
perrmission to file an amicus reply brief is similarly appropriate as it would allow the Village to

! Letter from James R. Walpole, U.S. Deparrmenl of Commerce, 0 Neil L. Levy, Kirklaad & Ellis
(representing the Village) dated July 17, 2002 (citing Consistency Appeal of Amoco 'roduction Company, July 20,
1990 at ii).
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respond fully to the public comments submitted by individuals, organizations, and federal
agencics. Many of these comments relate directly to and raise new information regarding the
pipcline’s effects on the Village and regarding the altemative routes discussed in the Village's
Initial Brief and cngineering report.  As many of these impacts and alternatives arc the central
issues on appcal, and given the Village's special role in developing the administrative record in
this regard, we focl strongly that the Village should have an opportunity to fully review and
respond to all comments on these issues that are submitted through the end of the public
comment period.

Furthermore, we anticipate that Millennium is also preparing an extensive response to the
impacts and alternatives raised by the Village. Millennium may submit new engineering or
environmental data to the record, including potentially new data developed since the initial bricfs
and/or previously existing reports which, to date, have not been made available for public
revicw. The consistency appeal process is unique in that it allows the parties or any other person
to develop and submit to the Secretary new data conceming alternatives to the proposed activity
throughout the appeal.? It is this open information gathering process that distinguishcs
admimistrative consistency appcals from judicial appellate proceedings. As such, limiting amici
to one opportunity to comment in the form of an initial bricf at the outsct of this proccss would
be inappropriate in the context of this proceeding. Given the Village’s special role in developing
the administrative record to datc, the Secretary should grant the Village an opportunity to review
and respond to new data and issues raiscd in the public comments and in Millennium’s reply
brief.

Finally, the Village has recently obtained. and is in thc process of rcviewing, new
information concemning its water supply; the Village would appreciate the opportunity to tully
brief the Secrctary on these matters during the reply brief stage of this proceeding.

We understand that a reply brief schedule has not yet becn established for this
proceeding, but believe that “the time is appropriatc” for this request. Particularly as the public
comment penod in this appeal will close on January 8, 2003, it is imperative that the Village be
imformed of its reply status prior to that date, so that the Village may submit public comments if
necessary. Wce therefore respectfully request the Scerctary to consider this petition on an
expedited basis and to notify us of its decision as soon as possible prior to fanuary 8, 2003.

2 15 CFR. § Y30.121(c) (“When determining whethcr a reasunable alternalive is available, the Secretary
may consider . . . altemnatives described in the objection Ietters and alternatives and other new information described
during the appcal.”) (emphasis added).
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Mr. Glen T. Bruening
Mr. Frederic G. Bemcr, Ir.
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Sincerely,

Neil L. Levy

Christian C. Semnonscn
KIRKLAND & ELLIS
655 Fiftcenth Street, N.W.
Suite 1200

Washington, DC 20005
(202) 879-5000

Counscl for The Village of Croton-on-Hudson,
New York



